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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and A R S. Section
12-124(A) .

This matter has been under advisenent and the Court has
considered and reviewed the record of the proceedings from the
trial court and the nenoranda submtted by counsel.

The only issue presented is whether a phlebotom st who is
not supervised by a physician (as nedical assistants are
required under AR S. Section 32-1456(A)) is a “qualified person
within the neaning of A R S. Section 28-1388(A)” authorized to
perform a blood draw to test for Dblood-alcohol content.
Appel |l ant asserts that the trial judge erred in granting
Appel l ee’s Motion to Suppress the results of the bl ood draw.

First, this Court notes that AR S. Section 32-1456(A) is a
regul atory statute governing nedical assistants. That statute
has qo applicability to a forensic blood draw in a crimnal
case.

Evi dence was presented to the trial judge that a qualified
i ndividual perforned the blood draw in this case. It is
inportant to note that there is no question but that the bl ood
draw was perfornmed properly by sonmeone who knew what (s)he was
doi ng, who had experience, and that no physical harm was caused
to the Appellee during the blood draw. The only question is
whet her the phlebotom st was supervised by a physician. The
trial judge erred in finding that the phlebotom st was not a
qualified individual within the neaning of applicable |aw.?

Most inportantly, A R S. Section 28-1388(A) provides in the
second sentence of the section:

The qual i fications of t he i ndi vi dua
wi t hdrawi ng the bl ood and the nmethod used to

! State of Arizonaex rel. Pennartz v. Olcavage, 200 Ariz. 582, 30 P.3d 649 (App.2001).
2 A.R.S. Section 28-1388(A); State v. Nihiser, 191 Ariz. 199, 953 P.2d 1252 (App. 1997).
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withdraw the blood are not foundational
prerequisites for the admssibility of a
bl ood- al cohol cont ent determ nation rmade
pursuant to this subsection.

Appellee and the trial Court seem to have ignored the second
sentence of this statute as quoted above. Cearly, our
| egislature has provided that the qualifications of the
i ndividual or phlebotomst wthdrawwng the blood are not
foundational prerequisites for the admssibility of the al cohol
content of the bl ood. There is no statutory or constitutional
right to have a nedical assistant or phlebotom st supervised by
a physician perform a blood draw under either Arizona |aw or
Federal | aw.

Appel lee’s conplaints regarding the phlebotonist are,
therefore, without nerit. The trial judge erred in granting the
Motion to Suppress for the reasons that the qualifications of
the person nmaking the blood draw are not prerequisites to the
adm ssibility of the results of the bl ood draw.

IT IS THEREFORE ORDERED reversing the trial court that
granted Appellee’s Mdtion to Suppress.

IT IS FURTHER ORDERED remanding this case back to the
Scottsdale City Court for all future proceedings consistent with
this opinion including a trial on the nerits of the conplaint
filed.
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